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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECTION
OFFICE OF DIL AND GAS MANAGEMENT

In e the Matter of the Application of
Hilcorp Energy Company for g
Well Spacing Units : Application Date: July 15, 2013

Pulaski Accumulation
HEC 110-H Unit
HEC 111-H Uit

APFLICATION

Pursuant to 58 Pa. Consol, Statutes Ol & Gas § 407, Hilcorp Energy Company
{(“Hileorp™) hereby respectfully requests that the Pennsylvania Department of Environmental
Protection (“DEP™)! issue an order establishing spacing units covering an underground reservoir
underlying approximately 3,267 acres containing a common accomulation of natoral gas in the
Utica-Point Pleasant formation, approximately 7,400 feet below the surface and 3,800 feet below
the Onondaga hordzon, located in ﬂ.qu: Northwest comer of Lawrence County and the Southwest
comner of Merer County in Pulaski Township (hercinafter referred to as the "Pulaski
Accumulation™). It is comprised of the existing Kinkela North Unit and Kinkela South Unit,
together with the proposed HEC 110-H Unit and HEC 111-H Unit, which as a whole possess
substantially similar thickness, porosity and organic coment, inchiding mobile hydrocarbon

components, in cotitrast with sarrounding portions of the Utica-Point Pleasant formation, which

! The Pennsylvania General Assambly inftially autharized the Ol and Gas Conservation Commission to execute and
carry out the provisions of The 06l and Gas Conservation Law, 56 Pa. Consol. Statutes Of & Gas § 401-419 [Vt
2010). The Commission was abolished and its powers and duties ware transferred to the Departrent of
Environmental Resources In 1971, 51 P.5. § 510-103(a), and to the Department of Environmental Protection by the
Conservation and Natural Rescurces Act of 1995, 71 P.5. § 1340.503(a].
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do not contain mobile hydrocarbon components in similar concentrations and do not
communicate vertically or horlzontally with the Pulaski Accumulation,

Hilcorp mskes this request for the purpose of substantially increasing the oltimate
rocovery of ol and natral gas from the Pulaski Accurmelation, consstent ith the declared
policy of the Commonwealth of Pennsyivania to encourage the developmeat of oil and gas
resources in the Commenwealth in such a manner that will prevent waste of oil and gas or loss in
&uﬁmﬂwwmmfmdpmmammﬂutimdﬂlmnmhm
Pulaski Accumulation.

I. APPLICANT INFORMATION

Hilcorp Energy Company is a privately held oil'and gas company that was estahlished in
1989 and is based in Houston, Texas, and owns leasehold in the Commanwealth of Pennsylvania
through its affiliate, Filcorp Energy 1, L.P., of which Hilcorp Energy Company is the General
Partner.

Hilcorp has significant operations in Louisians, Texas, Pennsylvania, Ohio and Alaska
and operates more than 4,500 wells in the United States. From 2009 10 2010, Hilcorp acquired
spproximately 141,000 net scres in the Eagle Ford Shale trend in South Texas and drilled 90
wells establishing 32,000 BOE per day. To date, Hilcorp has leased more than 160,000 acres in
the Litica and has drilled and completed 6 wells.

Both Hileorp Bnergy Company and Hileorp Energy L L.P. are Texas companics with an
address of 1201 Louisiana Ste, 1400, Houston, TX 77002. For the purposes of this application,

the applicant is Hilcorp Energy Company.




Il PROJECT DESCRIFTION

The Pulaski Accumulation is located in Pulaski Township, Lawrence and Mercer
Counties, Pennsylvania, and underlays 258 tracts of land® The total land area mrﬂhrmg the
.. Pulaski Accumulation is approximately 3,267 actes. Al the time nf llus application, Hileorp has
acquired the right to drill on and produce from 3,232.5833 acres in the Pulaski Accurmulation.’

A discovery well, the Pulaski-Kinkela 1H Well, has been drilled into the Pulaski
Accumulation (the “Discovery Well”), establishing it as a “pool” as roquired by 58 P.8. § 407t
Hilcorp seeks an order establishing & total of four (4) specing units over the Pulaski
Accumulation, which would include the existing voluntarily pooled units (the Kinkela North
Unit and the Kinkela South Unit) on which existing wells, including the Discovery Well, are
located, and two proposed units, the HEC 110-H Unit (conteining 1,234.74 acres)’ and HEC
111-H Unit {containing 1177.899 acres) " each of which represent the maximum area that can be
efficiently and economically drained from & single well pad located on the unit.”

IIL. AFFIDAVITS

The following testimony has been attached to this application supporting the
establishment of spacing units over the Pulaski Accumulation: {1y Affidawit of Nina Delano,
Geologist for Hilcorp Energy Company, establishing that the Pulaski Accomulation is a “pool,”
g required by 58 P.S. § 407" (2) Affidavit of Kyle Koerber, Reservoir and Completion Engineer
for Hilcorp Energy Company, establishing that the Pulaski Accumulation would be most
efficiently drained from four well pads, one located on cach the HEC 110-H Unit, the HEC 11-

* ses Exhibit A,
'SEE Affidavit of Richard Winchaster, attached as Exhlbiz 0.
Id,
SEEMML
® Sen Exhlbit C,
7 see Affidavit of Kyle Koerber, attached as Exhibit €,
" gop Affidavit of Mina Delans, attached as Exhibit F,




H Unit, the Kinkela North Unit, and the Kinkela South Unit.? and (3) Affidavit of Richard
Winchester, Land Manager-New Ventures for Hilcorp, who exercises over-sight responsibility
for land acquisitions in the Pulaski Accumulation, describing the project generally and the

leasing efforts undertaken to acquire the ofl and gas rights in the Pulaski Accumulation.'”

IV. BACKGROUND; THE PROBLEM WITH THE RULE OF CAFTURE
ﬁﬂmﬂﬁipmpumn[fmndpmﬁnglwmisfumnmnil and gas and o profect
correlative rights by avoiding the harsh results and wasteful drilling practices that result from the
application of the mle of capture: Bruce M. Kramer & Patrick H. Martin, The Law of Pooling
and Unitization § 1.02 (3d 2008). The Supreme Court of Pennsylvania first recognized the rule
of capture as it applies to natural gas in 1889 when it stated:

[Minerals] belong to the owner of the land, and are part of it, s0 long as they are

on ot in it, and are subject to his control; but when they escape, and go into other .

land, or come under another's control, the title of the former owner is gone.

Possession of the land, therefore, is not necessarily possession of the gas. If an

adjoining, or even a distant, owner, drills his own land, and taps your pgas, 50 that

it comes into his well and under his contral, it is no longer yours, but his,

Westmoreland & Cambria Natural Gas Co. v. DeWitt, 130 Pa. 235, 249-50 (1889).

In Barnard v. Monongahela Natural Gas. Ca,, 216 Pa. 362 (1907), the Court addressed a
hypothetical landowner who drills a well near his neighbor’s property fram which he extracts gas
underlying that neighbos's property. m_Cnuﬁrem-gnjzndthatﬂmrulelﬁndstnwuu.mmin_g,
*This may not be the best rale; but neither the Legislature nor our highest court has given us any
better. No doubt many thousands of dollars have been expended ‘in protecting lines' in oil and
gumtﬁmnmﬂwamdnuthﬁmhammpmdadifsumnﬂuhudaﬂﬂﬁdbywhi:h it could have

" spe Affidavit of Kyle Koerber, attached as it £
10 con Affidavit of Richard Winchester, sttached as Exhiblt O,
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been avoided.” Id. The rule of capture still nppummhnmylvmﬂnwiﬂlmfmmmmwuﬂadﬂﬂud
only as deep as the Marcellus Shale.
V. THE OIL AND GAS CONSERVATION LAW
The Pennsylvania legislature enacted The Oil and Gas Conservation Law, 58 Pa. Consol.
Statutes Oil & Gas §§ 401-419 (West 2010} (hereinafter, the “Law"}, in 1961 in order to address
the problems arising from the application of the rule of capture, The Law, which applies only to
wuanlhﬂIBithq'pnmmtﬁﬂmﬂnundngnhufmmnrmmmd at least 3,800 foet below the
surface, whichever is deeper, declares as an expressed p-nlicjfu‘flhr.ﬂnmmnnwnhhnf
Pennsylvania that
[It.is] in the public interest to foster, encourage, and promote the
development, production, and utilization of the natural oil and gas
resources in this Commonweaith, and especially those which may
exist ... below the Onondage horizon, in such manncr as will
encourage discovery, exploration, and development without waste;
and 1o provide for the drilling, equipping, locating, spacing and
ing of cil and gas wells 0 as to protect correlative rights and
prevent waste of ol or gas or loss in the ultimate recovery thereof,
mﬂmmglﬂatawchﬂpﬂammmaﬁm;rmhﬂfnﬂrlhcﬁghmnf
royalty owners mdpmdumufuﬂmdgasmﬂmmimaimu
people of the Commonwealth shall realize and enjoy the maximum
henefit of these natural resources ...
The Law's Declaration of Policy explains that it would be “jmpractical and detrimental to
development™ to impose new regulations to operations on formations lying above the Onondaga
horizon since operations in shallowes formations have been carmried on continuously since the
discovery of il in 1850, current aperations in shallow formations are heing carried on “without
appreciable waste,” and that methods for producing ofl and gas from ghallower formations differ
from production methods for deeper formations “in cost, methods, operating problems, and other
important characteristics.” Section 404 of the Law specifically prohibits waste in oil and gas

operations carried out by wells penetrating the Onondaga horizon. SE P8, §404,
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The Law's regalations, promalgated in Chapter 79 of the Pennsylvania Code, define
“oomrelative rights” as follows:
The rights of each owner of oil and gas interest in a common pool or source of
supply of oil or gas o have-a fair and reasonshle oppertunity Lo obtain and
p'udu:ehiajuatmdnquitam:ahmufthani]andgminllmpuﬂl:rmumuuf
Eu;lplj'wiihnntbﬁinsmquimdmdﬂﬂmmw&llswinmrnmﬂ
unmmmupmummuarmcﬂmﬂmnﬂurwmihequhﬂm.
79 Pa. Code § 1.
The regulations define “waste” as follows:

(i]ﬁaﬁaﬂmmthcmiagemﬂyundﬂmm:hmﬂmd gas industry
which includes the following:

(A} Permitting the migration of oil, gas or water from the stratum in which
it 3¢ found to other strata if the migration would result in the loss of
recoverable oil or gas, or both.

(B) The drowning with water of 2 stratum or part thereof capable of
producing oil or gas in paying quantities excepl for secondary recovery
purposes of in hydraulic fracturing or other completion practices.

(C) The unnecessary or excessive surface loss or destruction of oil or gas.

([¥) The imﬂiui:nlnrimpmpﬂm.nwnnmﬁmnrdisdpiﬁunuf
peseTvoir energy.

{ii) The drilling of more wells than nremamnahiyr:qutmdmrmumuﬂidmﬂr
and economically the maximum amount of oil and gas from a pool.

T9Pa. Code § 1.

'ln_nrdﬂ'm uchi&witapumnmdml.awﬂ:stmquimﬂawﬂﬂwhndrﬂhdintnﬂm
Onondaga horizon, which reguires a permit. 54 P.5. § 406 (a). Then, that well's operator or any
other operator of lands “directly and immediately affected” by the drilling of the well, or
subsequent wells in the common oil or gas pool, may file a well spacing application, 58 P.5. &

M?{Ij,Them“upmmf'asdaﬁnadhytlml.awinﬂludﬂshmhnﬂandgul:mmdan}'




urﬂmaduwnarufﬂdimdguﬁghlsinapuul.éamaTmmt:M.SEP.S.Emﬁ},ﬁnuuhmad
uwn:mfnilandganﬂghtalnthnpmlinamjaltyumumaL’Bim:raat,:td;

\FI.THEDEF SHOULD ESTABLISH WELL SPACING UNITS OVER
THE PULASKI ACCUMULATION -

A Legal Standard

The Law mqnimttmDEF,innrdarm.mmrnmumm‘a purpﬂmmnnmmanicr
establishing well spacing and drilling units upon proper application, notice to interest holders in
the units, and after a hearing. 58 P.5. § 407. Before the DEP may enter an order establishing
spacing units, 8 well must be drilled into a formation covered by the Law, establishing a “pool.”
1d. The Law defines a “pool” as “an underground reservoir containing & commaon accumulation
nfc-ilnrgns,mhs::fh.nminmnunimﬁun]mmlhrnrmﬁmﬂyuilhanynﬂmmnmmﬁmnf
oil or gas.” 58 P.8. § 402 (10). The operator of the well establishing the pocl, or any operatar of
lands “directly and immediately affected by the drilling™ of that well, or subsequent wells in the
pool, may file an application for well spacing unils with the DEP. 58 P.8. § 407 {1).

The application muost (1) gpecify the producing horizon in the pool sought to be spaced,
including the depth of the discovery well drilled into the pool, (2) include & plat “indicating the
hn,gimdtandlaﬁm&nuf:mhwﬂldﬂﬂ&dmthe:punlmghlmhnpm and the area proposed
~ to be included within the npmin;mderbnamlzuf 1,320 feet to an inch,” (3} specify the size of
the spacing unit recommended, and (4) indicate whether wells in the field are prodocing oil, gas
or hoth, and the ratio of oil to gas produced if wells are producing both, 79 Pa. Code § 21 (a).
The applicant has the option to include (1) a mapping showing the area to be incleded in each
spacing umit in the area covered by the spacing order, (2) information regarding surface
topography in the ares to be covered by fhe spacing order, and (3) information regarding

ceservoir characteristics. 79 Pa. Code § 21 (a). No more than 10 square miles may be included in




any single application for a spacing order, Id. In addition, the DEP has the power to require the
applicant to attach any additional information it deems relevant to the application, Id.

The arder establishing spacing units must establish and specify the size and shape of the
spacing units. 58 P.S, 5#&?(4}.ﬁnuﬂumn not be mallnrthmllwmmin;um ek BiloE
be efficiently and economically drained by onc well, Id. Tf the maximom drainable area cannot
he determined at the time of the hearing, temporary nits for ordely development of the pool
must be created pmdingﬂmdmﬁnﬂimn[lh:mmteﬂciammdmumiadrﬂnﬂtmm
Generally, units must be of uniform size and shape for the entire pool. 58 P.5. § 407 (5). The
Dmhﬂmumwmuwmﬂumﬂshapﬁufmyiudiﬂdua] unit in order to (1) take in to
scoount wells already completed at the time the application is filed, or (2) to make & unit
conform o uilandgasp'npamltnas,;mvﬂndﬂummltsfumndhydmnmmnfmmtulhﬁma
which will be deaincd by the well located within the area permitted by the order, and the acreage
included in each unit is contiguous., Id

The order must also specify the minimum distance from the nearest boundary of the
spacing unit at which a well may be drilled. 58 P.5. § 407 (6). The distance provided must be the
same for all units established by the order with necessary exceptions for wells drilled or drilling
at the time of the filing of the application. Jd.

After proper notice and nh:adﬂg.thnDEPmuﬁaiﬂﬁmmrmmdumnhﬁﬂQing
‘spacing units covering all lands “determined or believed o be underiaid by" the common pool or
enter an order dismissing the application within forty five days of the filing of this application.
S8 P.S. § 407 (4) & (7). The well spacing order must cover all lands determined or belisved 1o be

underizin by thsﬁmL and may be modified from time-to-time in order to fully and sccurtely




m:umpassﬂ::puulunﬂiupmuﬂtﬂmdﬁmngufaddiﬁnnﬂlwmiu a uniform patiem ot &
uniform minimurn distance from the nearest unit boundary. Id.
Aﬁ-:rmndattnfthcmﬂmufﬂmhﬂﬂngfm nvmuspmingnrdﬂ.mwddilima] well may
hmmﬂhﬁwﬂunﬂ%wﬂgmﬁisimﬁ.ﬂmﬂnﬂuﬁb&&mﬂﬁﬁ 58
P.S. § 407 (8), If a permit to drill is refused becausc of a peading spacing order application, and 2
well on property adjoining a leased fract in the proposed spacing unit is draining the oil and/or
gmﬁmnmalm:dmmaD‘EPhuth:puwumShm-inm well, after notice and a hearing, if
necessary to protect correlative rights, until the applicant has the opportunity to obtain a spacing
order. 58 P.8. § 407 (9).
B.  Hilcorp's Application Meets This Standgrd
i- The Pulaski Accumulation is a "Pool”
The Pulaski Accumulation is an underground reservoir underlying approximately
3,267 acres containing a common accumulation of natural gas in the Utica-Point Fleasant
formation, approximately 7,400 fect below ‘the surface and 3,800 fect below the Onondaga
horizon. located in the Northwest corer of Lawreace County and the Southwest comer of
.Mmar County in Pulaski Township. It is comprised of the existing Kinketa Morth Unit and
Kinkela South Unit, together with the proposed HEC 110-H Unit und HEC 111-H Unit, which as
a whole possesses substantially similar thickness, porosity and organic content, inchuding maobile
hydrocatbon components, in contrast with surronnding portions of the Utica-Point Pleasant
farmation, which do not contain mobile hydrocarbon components in similar concentrations and

do ot communicate vertically or horizontally with the Pulaski Accomulation,




i Existing Wells in the Pulask! Accumulation are Drrilled to Such a Depth as
to Bring It Under the Jurisdiction of the Law

Th:ht&shﬁmmnulaﬂmialmtbdalaﬂaplhufldmfﬂatbdﬂwﬂumfﬂmd?f.ﬂm
feet ‘below the Omondaga horizon.”! The Discovery Well producing from the Pulaski
Ac::mnulﬂinniadrﬂlndtunmmnm.huemﬁmldcpthnf?,ﬁﬂfaﬂbdnwﬂ::mfmuud
2,800 feet below the Onondaga horizon.

i,  The Existing Wells “Directly and Immediately” Affect Hilcorp

Hilnnrpiaﬂ'w.uparamrMﬂm:ﬂsﬁngwnﬂsinﬂw?uhskiAEmMunmﬂhumquimd
thnnﬂmﬂguﬁg:uum%ufmnmmugemmﬂmd in the Pulaski Accumulation
(3,232.5833 acres out of 3,2674778 acres).” Hileorp's extensive inteest in the ofl and gas
mnmmndmthamﬂhnnmmlﬂhmﬂmgmmmnmmpmﬂudm-nbm those interests
mdlndliﬂdim;ﬁsﬁngwﬂlsmdurﬂﬂmapamthﬂisdizucﬂy_nrldlmnﬂiatnlyﬁbntﬂdby
thnnnwells.*rhmfum.Hﬂmrpisnpmpc:pmymapplymihamfurawaﬂtpmsm.

iv.  The Proposed Units Represent the Maximum Area that Can Be Efficlently
and Economically Drained from a Single Well Pad

The Utica-Point Pleasant formation lacks sufficieat permeability to be drained using a
conventional vertical well.' Any drainage area that could be accessed by a conventional vertical
vn:]l. would not be large encugh to achieve production in economically feasible quantities."”
Using horizontal well technology coupled with hydranlic stimulation drastically improves
production relative to vertical wells ar horizontal unstimulated wells."® The oil and gas within the

two proposed units, the HEC 11011 Unit and the HEC 111-H Unit, could not be drainid from a

t:au Afficavit of Ninz Delano, attached as Exhlbit F.
" :
2 gap Affidavit of Richard Winchester, sttached a3 Exhibit D,
:;EEE Afficavit of Kyle Koarber, attached as Exhibit £
id
18 id,
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single well pad.'” The distance across the two combined units makes it mechanically impossible
o drain feom & single well pad." Accordingly, the HEC 110-H Unit and the HEC 111-H Unit
mwmcmmmmmeb&dﬂdmﬂymﬁmumiﬂaﬂydm&ﬂmnﬁngh
g : . : .

v. TﬁfsﬁppucﬂtimﬂﬂudﬂhqlﬂrMMijﬁf.S. § 407

This application cstablishes that a Discovery Well has been drilled into the Pulaski
Accomulation, which is located at a depth of 7,400 feet below the surface and 3,800 feet below
the Onondaga horizon, establishing it as a “pool” for the purposes of the Law." The two well
spacing units proposed in this application arc of approximately uniform size and shape, and
represent the maximum area that mnbceﬂicimﬂymﬂmumtﬁﬂquﬁad from a single well
pad, The proposed units, together with the existing, voluntarily formed units in the Pulaski
mwmmwﬁwmmﬁmmﬁm?

This application includes a plat indicating the longitude and latitede of the Pulaski
Accumulation and of each well drilled into it, on & scale of 1,320 feet to an inch.* This
application also in:hdbsahndmagufﬁumaﬂiﬂmmﬁm.ﬂmﬂnfﬂmpﬂpu@ndm
1lﬂvHUnil“anddu:HEC111-HUnit,"“shuwiugthcmmmmnndadsiumﬂmapenfcﬂuhmiL
which is based on the maximum arca that may be efficiently and economically drained from a
single well pad. The Discovery Well drilled into the Pulaski Accumulation is producing both gas

and oil, at & ratio of 55,800 SCEBBL.Y

7 i,

* .

18 ¢ the Affidavit of Nina Delano, attached as Exhipit F.
Beos the Affidavit of ¥yle Koerber, attached as ExbibiLE.
* see Bahibit G,

 Sew Exbiblt &

™ Ses Exhibit B.

* Soe Exhibit C.

% g the Affidavit of Kyle Koerber, attsched as ExhibIEE.
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In addition, this application includes a map showing the surface topography overlying the
Pulaski Accamulation.”® It elso includes information regarding reservoir charscteristics for the
Pulaski Accumulation.”’ Einally, this application is accompanied by a fee of $1000, as required
by 79 Pa. Code § 21 (d). | | | o

vi. A Well Spacing Order for the Pulaski Accumulation Would Further the
Purpose of the Law.

Awa]lspauingmﬂufmthnmhsﬁﬁmmnlnﬂnnwmidpmmthamhﬁmﬂghmﬂf
all of the interest holders in the “poa "andprweﬂwane.ﬂy:smhliabingspmﬁn;unih over the
Pulaski Accumulation that represent the maximum area that can be efficiently and economically
drained from a single well pad, each uwrernfuﬂnudgmmmtﬁmﬂmﬁﬂu_kihnmmﬂuﬁnﬂ
will have a fair and reasonsble oppartunity to obtain his or her just and equitable share of the
pmcmdaﬁ-nmnilgndgupmdu:ﬂmwi:hmtﬂrﬂﬂﬂgmm wells or incurring mhc.r.
unnecessary expenses. Due o the existence of non-consenting landowness al the center of each
prupnamiun'rt,lhapmsihﬂityufnuudﬁ]liuguim in the absence of a well spacing order. Cver
drilling leads to wmmmnrmﬂwmsuﬂmlmsuﬂm:maﬂmmﬂumm
unnecessary dissipation of reservoir coergy. .

VI. HEARING

Wﬂﬁnfﬂﬂyﬁwd&yaufth:ﬂlmgnIthisappliﬂulinn.ltu‘:DBPmustmndamfnrn
hearing on the application, provide notice of the applicadon and hearing to anyone with an
interest in land which may be sffected by the proposed well spacing ordet, and either enter an
arder establishing spacing units or entering an order dismissing the application, 58 P8, & 407(4).
The Law mqtﬁrﬂﬂmDEPmpnﬁdanuﬁmuflmhmﬁngfurm successive weeks in &

n:wspapﬂufgmaluhﬂhﬁminw:uuunrywhucmy]mﬂwhinhma}rhnaﬂa:hdhyum

* see Exhiplt H,
T cop the Affidavit of Nina Delano, attached 28 Exhibit F.
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order s Tocated, and requires the DEP to mail notice to the persons specified in Exhibit 1 58 P.S.
§ 407(2). The publication and mailing of notice must be carried out at least 15 days prior to the
date fixed for the hearing, Id.
| VI, CONCLUSION

The Law .:l:.qu.i.rea the DEP, in order to carry ot the Law's purposc, 10 enler an oder
establishing well spacing and drilling units upon proper application, notice 10 interest holders in
the units, and after a hearing, 58 F.5. § 407(4). Hilcorp respectfully submits that this application
mests this standird, Hilcorp therefore asks the DEP to issue an order estblishing spacing units
as proposed above over the Pulaski Accumulation.

Respectinlly submitted,

Kevin Colosimo

PA Bar # 80191

Daniel P. Cralg

PA Bar it 312238

Burleson LLP

501 Corporate Drive, Suite 105
Cgnonsburg, Pennsylvania 15317
T24.745.6644

Antorneys for Applicant
Hileorp Bnergy Company
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COMMONWEALTH OF PENNSYLVANIA
DEPARTMENT OF ENVIRONMENTAL PROTECT 10N
OFFICE OF OIL AND GAS MANAGEMENT

InRe: The Matter of the Application of )
Hilcorp Energy Company for }
well Spacing Limits ) Docket No. 2013-01
)
ITIONTO VEN

Pursuant to 1 Pa. Code § 35,28, Martin and Suzanne Matteo, husband and wife, Robert
and Carol Valentine, husband and wife, and Steve Emery (hereinafter collectively referred 1o as
the “Property Owners™), by and through their counsel, Omar K. Abuhejleh, Esg., hereby
petition to intervene in the above-captioned matier and in support thereof aver the following:

1) Quzanne and Martin Matteo are the owners of property located at 1230 New
Bedford-Sharon Road, West Middlesex, PA 16139,

2 Bob and Carol Valentine are the owners of property located at 1251 Deer Creck
Road, West Middlesex, PA 16139,

3) Steve Emery is the owner of propenty located at 745 Sharon Bedford Road, West
Middlesex, PA 16159.

4) Pursuant to 58 P.8. £8 401-419 (Oil & Gas Conservation Law), Hilcorp Energy
Company has filed an application for an order establishing spacing units covering an area of
approximately 3,267 acres (“the parcel”). The application avers that a common accumulation

of natural gas underlies the parcel and that such accumulation constitutes a pool as it is “not in




communication laterally or vertically with any other accumulation of il or gas.” S8 P8,
& 402(10),

5) The Property Owners' properties are among those included in the parcel.

6) The Pennsylvania Department of Environmental Protection (DEP) has
appointed Michael L. Bangs, Esquire, as the hearing officer in this matter, Hearing Officer
Bangs has scheduled a hearing for May 7-8, 2014,

T The Property Owners own their mineral rights and have not leased any of these
rights ta Hileorp or a third party.

&) The Property Owners’ rights to their minerals and to prevent trespass upon their
underground estates are guaraneed by Anicle [ of the Pennsylvania Constitution. which states,
“All men are borm equally free and independent, and have certain inherent and indefeasible
rights, among which are those of enjoying and de fending life and liberty, of acquiring,
possessing and protecting property and reputation, and of pursuing their own happiness.” PA
Coxst.art. 1, § | (emphasis added).

9N Additionally, Property Ohwners will be asserting their right, pursuant to 25Pa
Code § 79,23(b), to oppose the spacing plan sought by Hilcorp.

10)  Pursuant to 58 P.S. § 408, Hearing Officer Bangs, “as part of the order
establishing & spacing unit or units shall prescribe the terms and conditions upon which the
rovalty interests in the unit or units shall, in the absence of voluntary agreement, be deemed 1o
be integrated without the necessity of a subsequent separate order integrating the royalty
interests.” 58 P.S. § 408{a). Hilcorp's application is premised upon the integration of the
Property COrwners” interests, as demonstrated by the plat indicating the location of the proposed

wells. See Hilcorp's February 28, 2014 Supplemental Documents, Exhibit C-1. Therefore, if



Hearing Officer Bangs grants Hilcorp's application, 1t will result in the integration of the
Property Owners' interests, which would allow Hileorp to take their interests without their
~voluntary agreement.” fd
11} The Property Crwners' interests are nal represented by the existing parties
because the only other party, the DEP, has staked out an amorphous position with a vague pre-
trial statement from which it is impossible to discern what it attempis 10 prove or disprove at
the upcoming hearing. Furthermore, (o the extent that the DEP will represent the Property
Owners® interests, there is nothing of record to demonstrate that such representation will be
adequate, as their filings are devoid ol any documents or stalements that would establish that
Hileorp's attempt to avail itself of the Oil and Gus C onservation Law is improper and
unfounded in the instant case of in any case involving horizontal drilling.
17y The Property Owners seek to intervene and if permitted to do so, shall introduce
evidence to demonstrate that:
a. The identified accumulation of gas is not a “pool” within the meaning of 52 P.8.
§ 410¢2).
b, Hilcorp's application is facially deficient, in that it does not include a plat
“indicating the lutitude and longitude of cach well drilled to the pool sought to
be spaced.” 25 Pa. Code § 79.21(2). Although the DEF sent Hilcorp a
deficiency letter requesting that it remedy this deficiency, Hilcorp's February
26, 2014 filing of supplemenial documents contains the same plat with the same
% and Y coordinates, which are not latitude and longitude coordinates. See
Hilcorp's February 26, 2014 Supplemental Documents, Exhibit C. See also

Hilcorp's February 28, 2014 Supplemental Documents, Exhibit G-1.



¢. Hilcorp's application is facially deficient in that it fails to identify “each well
drilled to the pool.” 25 Pa. Code § 79.21(2). In particular, Hilcorp has filed
dacuments with the DEP indicating the existence of well 3H (No, 073-20398) in
the Pulaski-Kinkela South Unit, which Hilcorp did not identify in the plat
supporting its application.

d. Hileorp has not recommended spacing units based on “the maximum area which
may be drained efficiently and economically by one well.” 25 Pa. Code § 79.21.
Rather, its spacing units are based on well pads for more than one horizontal
drilling run, Far instance, the Pulaski-Kinkela North Unit indicates a lateral
{4H, No. 073-20384) extending from the well pad on the Pulaski-Kinkela South
[Jmit.

e The 0il and Gas Conservation Law’s purpose of protecting comelative rights is
inapplicable in instances of horizontal drilling for natural gas in shale

formations.

Respectfully submitted,

o B oy
Omar K. Abuhejleh
PA 1D No. B4048
429 Forbes Ave., Ste. 450

Pittshurgh, PA 15219

{412) 281-4959
(412) 927-4741 (1)

ohejlehi@gmail.com




TE OF SERVIC

| hereby centify that a true and correct copy of the Petition (o Intervene was sent April

25, 2014 by LS. First Class Mail:

Donna Dutfy, Esquire

Department of Environmenial Protection
230 Chestnut Street

Meadville, PA 16335

Michael Braymer, Esquire

Department of Environmental Protection
230 Chestnut Street

Meadville, PA 16335

Michael L. Bangs, Esquire
Bangs Law Office, LLC
429 South 18" Street
Camp Hill, PA 17011

Elizabeth Nolan, Esquire

Department of Environmental Protection
400 Market Street. 9 Floor

Harrisburg, PA 17105

Kevin L. Colosimo, Esquire
Burleson LLP

Southpointe Center

501 Corporate Drive, Suite 105
Canonsburg. PA 15317

e B o,

Crmar K. Abuhejleh
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DEPARTMENT OF ENVIRONMENTAL PROTECTION ( IL,ILJ-FA Hf‘; ﬁ{ﬂ"""'. S“

BUREAL OF QIL AND GAS PLANNING AND PROGRAM MANAGEMENT m&' L

March 31, 2014 C;(w Ecﬂv’—’r

Diear Property Owner: - J-r:'f'rfh

You are receiving this notice because you have been identified as a property owner located
within the area proposed for a well spacing order in Hileorp's Application for Gas Well Spacing
Units (Application). In the Application, Hilcorp requests that the Department of Environmental
Protection (DEF) issue a well drilling and spacing unit order that establishes four pas well
dnlling units on approximately 3,267 acres of the Utica Shale Formation in Pulaski Township,
Lawrence County, and Shenango Township, Mercer County,

% pennsylvania il

DEP previously mailed you notice of an upcoming public hearing on this Application scheduled
for March 25 and March 26, 2014, and the Hearing Officer’s March 17, 2014, Order outlining
the public participation process for this hearing,

DEP is writing today to notify you that the Hearing Officer issued an Order on March 25, 2014,
rescheduling the hearing [or May 7 and May 8. 2014, Please find the March 25, 2014, Order
enclosed for your review. Please note the information regarding the time and location of the
hearing. The Order also includes information concerning how you can participate if vou choose
to do so. This hearing is an administrative heanng conducted in accordance with the Oil and Gas
Conservation Law, 58 P.S. § 40] et seq., The Administrative Agency Law, 2 Pa.C.5 §§ 501 et
seq., 23 Pa. Code Chapter 79 and the General Rules of Administrative Practice and Procedure, J
Pa Code Part II

For more information about the Ol and Gas Conservation Law and Hileorp’s Application, visit
www.dep.state,pa.us and click on “Oil and Gas,” “Office of il and Gas Management” and then
“Conservation Law.” If you have additional questions or concerns, please contact me by e-mail
at kklapkowsk(@pa. gov or by welephene ar 717.772.2199,

Sincerely, -

"".-:/‘7/ N i
A TE L )
Kurt Klapkowski .

Director
(il and Gas Planning and Frogram Management

Enclosure

Rachel Carson State Office Building | P,0. Box 8765 | Harrisburg, PA 17105-B765

JEPTT2 2199 | FAX TIF. 102 E09 3 www depweb.state. pa,us
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Pemmsfvania i the birthplace of the ol amd gas fedwsiey, Tn Titweville, ax the Slack gold sprang from the ground, the rule of
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e frefficiency.
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pooling—held hostage by the rule of capture. Compuisory pooling affers conservation, efficiency, and environmental *48
protection, By ahrogating the 19th cemwry rule of capiwre, and instead recognizing the correlative rights of all imerest
holders, Penmsytvania could greatly advance the canse of American energy independence. The Commonwealth shondld nor
Sirther fovestall the energy revolution wpon it by clinging to the vestiges of archaic legal doctring. It i3 time o move oil and
gas law into the 215t contury and release the rule of caplure.

This article discusses compulsory pooling and writization in Peansyivanic, (Mo, West Virginia and New York The authors
Believe that Pennsvivamia should meve to adopt o comprehensive scheme of compuisery pooling posthasie.

INTRODUCTION

The development of horizontal drilling and hydraulic fracturing in the Barnett Shale in Texas has brought Pennsylvania’s
energy ecopomy full circle. The “Drake” discovery well, drilled in Tiusville, Pennsylvania in 1839, launched an
international search for oil that resulted in an enormous world-wide demand for fossil fuels,” However, at the inception of this
new oil market in the late 1800s, the source of supply was generally greater than the demand for oil,! Oddly encugh, oil
production from Pennsylvania lands peaked in 1891, not long before the market imbalance shified and demand began 1o

oulpace supply.”

Coal became the engine of Pennsylvania's energy industry. Pennsylvanin relies on coal o produce nearly one-half of its net
electricity, making it one of the largest coal-consuming states in the couniry,” Meonetheless, more than half of the coal
produced in Pennsylvania is transported 1o other states throughout the Northeast and Midwest.” However, coal has generally
fallen into disfavor as of kate due to the hizh levels of pollutants that coal-fired power plants emit into the air, The Marcellus
Shale Formation underlying the lands of Pennsylvania represents an opportunity for the Commonwealth o redefine itself as a
leader m natural gas production,

The Marcellus Shale is the world's largest unconventional natural gas reserve.' As conventional natural gas reserves are
depleted and the energy sector continues to come under pressure 1o find cleaner aliematives to power generation, the demand
for natural gas, which has significantly lower carbon content than coal or petroleum, will increase substantially,” However,
because the current price of natural gas is relatively *49 low, much like oil prices were low in the heyday of Pennsylvania’s
oil production, producers are heavily focused on drilling activities. Therefore, the concepts of pooling and unitization are of
supreme importance in the present state of natural gas production from Pennsylvania’s Marcellus Shile.

Ihe purposes of pooling and unitization are 10 conserve oil and gas and to protect correlative rights by avoiding the harsh
results and wasteful drilling practices that result from the application of the rule of capture,” Under current Pennsylvania Law,
pooling and unitization in the Marcellus can only be accomplished through voluntary agreements between producers and land
owners. This voluntary approsch 1o pooling and unitization is problematic because a single non-consenting interest holder
can potentially interfere with the cooperative production of a reservoir, resulting in decreased production and increased costs
for all partics involved, and in greater negative impact to the surface estate. In order to address the problems related Lo the
rule of capture, many major gas producing states have enacted compatlsory peoling and unitization legislation in conjunction
with well-spacing requirements. In order to take full advantage of the Commonwealth’s natural gas reserve, Pennsylvania’s
General Assembly should fake swift action to pass compulsory pooling and unitization legislation that is applicable 1o drilling
in the Marcelius Shale,

BACKGROUND: THE PROBLEM WITH THE RULE OF CAFTURE

The renowned oil and gas attormey Robert E, Hardwicke concisely defined the rale of capture as it applies to oil and gas
drilling in 1935 when he stated. “The owner of a tract of land acquires title o the oil and gas which he produces from wells
drilled thereon, thoush it may prove that part of such oil and gas migrated from adjoining lands.™"' The Supreme Court of
Pennsylvania first recognized the rule of capture as it applies to natural gas in | B89 when it stated:

[Minerals] Belong to the owner of the land, and are part of it, so long as they are on or in it, and are

subject to his control; but when they escape, and go Into other land, or come under ancther’s control, the

title of the former owner is mone, Possession of the land, therefore, is not necessarily possession of the

Vst et Sl 0T &N KellErs. | l@im to origingl LS. Loy ment Yworks



COMPULSORY POOLING AND UNITIZATION IN THE..., B3 Pa. B.A. Q. 47

gas, If an adjoining, or even a distant, owner, drills his own land, and taps your gas, so that it comes into
his well and under his control, it is no longer vours, but his."

The problem with the rule of caprure is that an owner of land under which lies oil or gas, which is being extracted by another
from a well situated on adjacent property, has but one remedy: 1o drill a well of his own. In Barnard v, Monongahela Naneral
Cias. Co, 216 Pa. 362 (1907), the Court addressed a hypothetical landowner who drills & well near his neighbor’s property
from which he extracts gas underlying that neighbor’s property, The Court stated, “What then can the neighbor do? Mathing:
only #o and do likewise. He must protect his own oil and gas, He knews it is wild and will rn away if it finds an opening
and it is his business to keep it at home,™ The Court recognized that the rule leads to waste, stating, “This may not be the
hest *50 rule: but neither the Legislature nor our highest court has given us any better. No doubl many thousands of dollars
have been expended in protecting lines® in ofl and gas territory that would net have been expended if some rule had existed
by which it could have been avoided.”" This opinion was written by the bower appellate court and was mesely recited and
affirmed by the Supreme Court,

The rule of capture still applies in Pennsylvania with reference o wells drilled only as deep as the Marcellus Shale. The
Pennsylvania legisiature enacted the Oil and Gas Conservation Law in 1961 in order to address the problems arising from the
application of the rule of capture." The law, however, only applies 10 weils drilled at least into the Onendaga Group, which
underlies the Marcellus Shale formution,” Therefore, operators drilling wells only as deep as the Marcelius Shale cannot take
advantage of the law's beneficial provisions. West Virginia's compulsory pooling statute is also inapplicable to wells that are
hottomed above the Onondaga Shale.”

However. there may be a loophole available for well operstors developing nitural gas from the Marcellus Shale in both states
that waould allow them take advantage of the otherwise inapplicable statutory pooling provisions, In 2008, the West WVirginia
Supreme Court refused 1o issue a writ of prohibition against the Ol and Gas Conservation Commission, who sought to
exercise authority over o well drilled more than twenty feet into the Onondagn Group, bart that was completed in the
Marcellus Shale.” The applicable statute granted autherity to the Commission over “deep wells,” which are defined as wells
drilled more than twenty feet into the Onondaga Group.” The Court granted leave for the petitioners to file an appeal to the
Commissioner’s orders in the Circuit Court.” In September, 2010, the Circuit Court issued an order in which it interpreted the
applicable statute to mean that all wells drilled more than twenty feet into the Onondaga Group but completed in the
Marcellus Shale are statutory deep wells and subject to the regulatory authority of the Ol and Gas Conservation
Commission.” This order suggests that an operator could take advantage of West Virginia's compulsary pooling statute that
would otherwise be inapplicable to developing natural gas from the Marcellus Shale by drilling the well st least twenty feet
into the Omondaga Group and filling the well $0 a5 1o complete it at the desired depth in the Marcellus Shale.

Some well operators in Pennsylvania are taking advantage of a similar loophole in arder o avoid restnctions imposed upon
gas producers by the Coal and Gas Resource Coordination Act.™ The Act requires wells drilled in arens with mineabie coal
seems to be spaced a minimum of 1,000 feet apart.” However, this requirement is waived if the well s drilled into the
Onoadaga Group.” Therefore, producers drilling through coal seams frequently drill a “rat hole™ through the Marcellus Shale
*&1 into the Onondaga Group, and then Al the hole with cement back up into the Marcellus Formation as a way of avoiding
the 1,000 feet spiscing restriction.” However, producers in both Pennsylvania and West Virginia have yet to attempt to exploit
fhese putative loopholes in order to avail themselves of potentially heneficial compulsary pooling provisions.™

The only valid Pennsylvania statutory provisions that currently alter the rule of capture as applied to naural gas operations in
the Marcellus Shale are found in the Oil and Gas Act.” However, these provisions only require operators 1o obain o permit
before drilling and provide that a well be drilled at a minimum distance from existing buildings and water sources.™ There arg
no minimum spacing requirements between wells drilled into the Marcellus Shale.™ The smaiute does allow the owner of a
surface estate on which the pas owner or lessee plans to drill a gas well or the ewner or operator of coal mine that will be
impacted by the drilling of a planned gas well (o object to the issuance of a drilling permit.™

Resides the above restrictions and 4 few other enumerated reasons for denying a drilling permit, the DEP must issue a drilling
permit if the applicant has complied with all permitting requirements.” Therefore, there is no impediment to a landowner who
refuses to enter into a bease from drilling an offsetting well on his property. [t is, however, in the best interest of both the
landowner and the operator 1o cooperate in the gas production. Cooperation ernsures miximium production at a minimum cost
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for the benefit of both parties and with a minimum impact to the surtace estate. Currently, the only method for cooperative
production in the Marcellus Shale in Pennsylvania is through voluntary pooling and unitization agreements,

DISTINGUISHING POOLING AND UNITIZATION

The terms “pooling” and “unitization,” while often used interchangeably, have separate and distinct meanings. A leading
treatise on the subject provides the following concise definition of the terms and description of their relation to one another:
Pooling, or a pooled unit, will describe the joining together of small tracts or portions of tracts for the
purpose of having sufficient acreage to receive a well drilling permit under the relevant state or local
spacing laws and regulations, and for the purpose of sharing production by interest owners in such a
pocled unit. Without minimum well spacing requirements, pooling, as such, would not have developed,
Unitization of unit operations, on the other hand, refer to the consolidation of mineral or leaschald
interests covering all or part of a common source of supply. The primary function of unit operations is to
mitkimize production by cfficiently draining the reservoir, utilizing the best engineering techniques thist
are economically feazible,”

In other words, pooling is the consolidation of separate oil and gas interests for the production of oil und gos through a single
well to be operated by a single entity *52 for the benefit of all of the inferest owness. The area established through the
pooling of separate interests for production through a single well is referred o in this article as the “pooled unit.” Unitization
is the coordination of multiple, separately operated wells for the purpose of efficiently achieving maximum production from a
single reservoir of natural gas or oil." The area encompassing the separately owned, coordinated wells is referved to in this
armicle as the “unit area.” A “unit area” may encompass many “pooled units.” The processes are somewhat similar, but they
operate on a different scale, Pooling typically involves a single drilling company attempting to gain control of the interests of
several owners of smaller tracts of lond or other companies that have leased the oil and gas rghts from such land owners.
Unitization typically involves more than one drilling company, each of which have already pooled the interests of the
separate landowners or who simply own the interests in their own right. Generally, the company that has poaled the Inrgest
interest in an entire reservoir of gas will initiate the unitization process and thereafier take the lead in coordinating the
separate drilling operations,

POOLING THROUGH VOLUNTARY AGREEMENTS

The typical manner in which well and unit operators pool and unitize separately owned tracts of land into a piece of property
of sufficient size to employ the most efficient drilling practices is through veluntary lease agreements. Since the focus of this
articke is on pooling, the pertinent provisions of such a lease relate to how the owners of the individual tracts of land are
compensated for conveying their interests in the natural gas underiying their properties to the well operators and how that
compensation is cffected by the operation of the lease's pooling clause. Generally, this compensation consists of a lense
payment or deltay rental payment, a bonus payment, and a royalty interest in the well's production.”

A lease payment or delay rental payment hoids the lease for the operator until drilling and production occur.” The lease
agreement may also provide for 8 bonus payment to the landowner as consideration for signing.” However, sometimes there
is simply a large bonus payment that operates as the delay rental payment and holds the lease until drilling commences. The
term covered by these payments is typically between 3 and 5 years.™ Once production begins, the lease s held unnl
production ceases,”™

Once o well begins to produce, the lessor receives a royalty interest in the production.” In most states, including
Pennsylvania, the standory minimum for royalty payments is one-cighth {1/8) of the entire interest in the oil and gas
produced, or *53 12.5%." Landowners will sometimes have the negotiating power to bargain for greater than a one-eighth
(1B} interest in production.

il and gas leases generally contain & pooling provision, which allows the drilling company to combine the lessor’s land with
adjoining leased land to form a drilling unit“ The effect of such a provision is that when gas is produced from any part of the
unit, the landowners receive their royalty interest as a propertion of the proceeds as measured by the amount of property they
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awn in the il

The problem with the voluntary approach 1o pooling occurs when a landowner does not want o give up his working inferest
in the oil or gas for a mere royalty interest, His working interest allows him to retain the full benefit of production ol gas that
he produces from a well that he drills on his own land, Compulsory pooling legislation attempis to address the problem of the
uncontrolled landowner unwilling to sacrifice his working interest for a reyalty interest and the benefit of the operator’s
production and risk-taking.

WELL SPACING, POOLING, AND UNITIZATION: INTERRELATED CONCEFTS

Sate well spacing requirements are achieved through the issuance of spacing orders, which establish drilling units, The
interests of separate tract owners within  single drilling unit must be pooled in order 1 compensate each owner from the
production of the single well located on the drilling unit. Most states address well spacing and pooling in separate
administrative proceedings.” For example, Mew York lnw requires an applicant for a drilling permit to demonsirate control of
at least sixty percent of the acreage within a proposed spacing unit through “fee ownership, voluntary agreement. or
integration {either voluntary or compulsory|."" However, if the applicant does not control the requisite ol and gas rights in
the unit, the department® must provide him with & conditional permit, subject to the completion of the integration (poaling)
process,”’ The applicant may exercise the right to drill granted by the permit ence the integration process, governed by N.Y.
Environmental Conservation Law § 230901, is complete.

Ohio's OHl and Gas Conservation Law establishes a similar relationship between well spacing requirements and poaling,™ In
order to obtain a drilling permit, an applicant must propose a drilling unit that meets the minimum acreage und distance
requirements established by agency rule.” I the applicant’s tract of land is not large enough to establish a drilling unit that
meets the spacing requirements and he fails 1o form an approprinte drilling unit through a voluntary poeling agreement as
provided in §1509.26, he may apply for a mandatory pooling order.” In Ohio, the administrative agency issues the drilling
permit and mandatory pooling order *54 simultancously, unlike in New York, where an applicant may be granted a drilling
permit conditioned on the completion of the compulsory pooling process.” This distinction is merely one of form rather than
substance,

In hoth New York® and Ohio, the administrative agency must exercise discretion in determining whether the issuance of a
compulsory pooling order s necessary 1o camy out the policies of preventing waste, maximizing recovery of oil or gas, and
protecting correlative rights.’

04l and gas conservation statutes in both Pennsylvania and West Virginin have compulsory pooling provisions that are
inapplicable to drilling into the Marcellus Shale.™ These provisions do nol provide the state agency”™ with the same 1ype of
discretion is the Ohio and New York provisions discussed above, in that the agency must issue the pooling order in the
absence of voluntary pooling if an operator files an application to establish drilling units and/or to pool all interests within &
drilling unit if the application conforms with all statutory requirements,”

West Virginia's approach to compulsory pooling, which only applies 1o “decp wells,™" is peculiar in relation 1o the other
three <tates discussed in this article. The well operator must obtain 4 permit to drill a discovery well,” which typically
requires that the well be spaced at least 3.000 feet from any other deep weil.” Once a disgovery well is drilled that establishes
a pool (in the sense of a gas reservoir), the operator of that well or an operator “of any lands directly and immediately
affected by the drilling of such a discovery deep well, or subsequent deep wells in said pool” may apply te the agency to
establish drilling units.* The agency is then tasked with partitioning “all lands determined or belicved to be underlaid by such
a pool” inte drilling units and issuing an order establishing those drilling units.”' The agency is required o issue both types-of
orders if the application for cach complies with all applicable rules and reaulations,” bat it may exercise limited discretion in
determining the size and shape of the units established in its order.” West Virginia's approach to establishing drilling units
and pooling interests within 1 unit both acts loosely as a coordinaed unit operation in its own right and, ar least in the context
of vil production, sets the stage for compulsory unitization over a common pool in connection with a program of secondary
recovery of oil,”

+35 New York's well spacing provisions also atempt to provide the best possible conditions for successful furure unitization,
The agency is only required 1o issue a drilling permit if the proposed spacing unit, in addition to complying with all other
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applicable laws and regulations, “is of approximately uniform shape of other spacing units within the same field or pool, and
abuts other spacing units in the same pool, unless sufficient distance remains between units for another unit fo be
developed.™ The agency may issue a permit if these requirements are not met, but only if it determines that the proposed
spacing unit achieves the stated policy ohjectives of reducing waste, increase overall recovery of resources. and protecting the
correlative rights of all persons.” In this manner, New York's system of issuing well spacing orders ensures that the agency
miay eventually issue a fair compulsory unitization order with ease,

COMPULSORY POOLING AND THE NON-CONSENTING TRACT OWNER

Consider the fllowing scenario: Operator Co., a natural gas drilling company, acquires control of natural gas underiving
70%% of the land located in an area of adequate size to establish a drilling unit and obtain a permit to drill a discovery well,
Chperator Co, acquired this control by entering into typical oil and gas leases. which included voluntary pooling agreements,
with the separate owners of racts located within the potentiel drilling unit, The leases provide that in exchange for leasing
their mineral interests to the company, each landowner will receive rental payments entil a well is drilled on the unit, a bonus
payvment for signing the lease, and a onc-gighth { 1/8) royalty interest in their pro rafa share of all gas produced from the well
located on the spacing unit,

A majority of the remaining unleased land located within the potential spacing unit is controlled by a single landowner,
Landowner X. Landowner X has neither the capital nor the expertise to extract natural gas from beneath his own property,
bait refieses o give up his working interest in his share of the notaral gas underlying the proposed spacing unit to Operator Co.
to develop in exchange for o mere royalty interest, Moreover, due to the state’s well spacing requirements, Landowner X
would be incapable of obtaining o permit o conduct his own drilling operation. His refusal to cooperate with Operator Co.
also precludes Operator Co, from obtaining the reguired permit. For this reason, any well spacing faw must be sccompanied
by o compulsory pooling law,

Thus, upon spplication by Operator Ca,, the state exercises its police power to force pool Landowner X's interest with the
odher traclt owners™ interests in the spacing unit. However, since the state cannot take private property without just
compensation, it may not be able o require Landowner X 10 accept o mere royalty interest as a result of the pooling order.
Therefore, it must allow Landowner X 1o retain a working interest in his pro rata share of the gas produced from the well
drilled on the spacing unit.

However, the reason that it was bencficial for the other landovwners to voluntarily lease their interests io Operator Co. for a
mere one-gighth (1/8) interest is twofold: *56 (1) the small tract owners would have otherwise been incapable of producing
the natural gas, and {2) there is no guarantee that expending the resources to drill 2 well would even produce nitural gas. The
risk of drilling a dry well is ever-present. However, by leasing their interests to Operator Co., the small fract owners receive o
guaranteed return in the form of the bonos and delay rental payment along with the risk-free opportunity to further profit
from the exploits of Operator Co. if it successfully produces gas from the spacing unit. I Operatar Co, drills a dry well, the
lessors are no worse of f than if no well hed been drilled at all (except Tor possible impact 10 the surface estate ), Operator Ca,
carries the risk of drilling a dry well because it stands to benelit the most from drilling a productive well,

Landowner X, on the other hand, has taken on no risk, given up oo interest in his share of gas in the common peol, and after
being force pooled would stand 1o benelit greatly from o productive well, Even if his share of the costs associated with
drilling a productive well were taken from his share of production from the well, he remains in the best position amongst all
of the players since at no point did he put up any of his own assets against the risk of drilfing a dry well. He finds himself in
this superb position for doing nothing more than refusing to cooperate. Were this scenario to result from forced pooling
prowvistons, there would be no fncentive for landowners o cnier into voluntary pooling agreements or kease aereements of any
kind, A shrewd investor-landowner would in fact not lease, but simply wait to be torced pooled and reap the nisk-free benefits
of production, Therefore, many states have taken steps to impose the costs associnted with the risk of drilling a dry well
ngainst e working interesis of non-consenting landowners.

Generally, compulsory pooling statutes take one of four approaches to address the problem of the non-consenting or non-
participating landowner: (1)} give the non-participating tract owner a “free-ride,” (2} impose a risk-penalty on the non-
participating trect owner, {3) provide the non-participating fract owner with options, or (4) allow the authorized
mfministrative agency 10 determine what to do with the non-participeting owner’s inlerest,
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Compulsory pooling statutes in six states impose all of the risk associated with drilling o dry well on the operator, essentially
giving the non-consenting owner a “free ride.™" This approach condones the foregoing hvpothetical scenario. The “free-ride™
approach would allow Landowner X 1o reap all of the benefils of a productive well without taking on any risk. He would be
entitled to & full pro rata working interest share of production from Operator Co.’s well. Operator Co, would carry all of the
risk of drilling a dry or marginally productive well, recovering only Landowner X's share of actunl costs of production, and
only if the well is productive. Since the “free-nide” approach provides no incentive fo enter into voluntary pooling
agreeménis, it has largely fallen out of favor, Five states that had utilized this approach, at least as recently as 1986, have
since amended their pooling provisions to impose & risk penalty on non-consenting land ewners that are carried by the well-
operaior.”

*&£7 Imposing a risk-penalty on a non-participating working interest owner 5 a method of aveiding the problem described m
the ahove hypothetical. The rigk-penalty ncts as an incentive for a working interest owners to enter into a voluntary
agreement with the proposed well operator rather than waiting for the government to intervene and force pool the spacing
unit.

Ohio’s forced pooling statute is a risk penalty statte. 1t states that a pooling order issued by the respodisible agency must,
imier alia, “[s]pecify the basis upon which each owner of a tract pooled by the order shall share all reasonable costs and
expenses of drilling and producing if the owner elects to participate in the drilling and operation of the well.™ Therefore, if
Landowner X refuses to lease his working interest to Operntor Co. for a mere royalty interest, he then has the oppormunity 1o
participate in the risk and cost of drilling as a working interest owner, and the manner in which he may elect w0 participate is
determined by the agency chief, However, if Landowner X does not elect to participate in the risk and cost of drilling and
operation of the well, he will be designated as a “nonparticipating owner on a limited or carried basis” and thereafber the
effect of the pooling order on his working ingerest “is subject to terms and conditions determined by the [agency] chiel to be
just and reasonable.™ Landowner X is not, however, linble for “sctions of conditions™ that resull from the drilling o
operation of the well,”

However, Operator Co. is entitled to the nonparticipating working interest owner's entire pre rata share of production from
the drilling unit, minus the owner’s share of the royalty interest, until the operator has recouped “the share of costs charged to
that nonparticipating owner plus such additional percentage of the share of costs as the chief shall determine.™ The
“additional percentage” determined by the chief represents the risk-penalry imposed on Landowner X that compensates
Operator Co. for taking on Landowner X's share of the risk involved in drilling a dry or marginally productive well and
penalizes Landowner X for refusing 1o take on the portion of the risk related to his working interest. While Ohio gives the
agency chief discretion in determining the extent of the risk-penalty 1o be imposed, it sets the upper limit of that discretion by
capping the total amount that the operator may receive from the non-participating fract owner at “two hundred per cent of the
share of costs charged fo that nonparticipating owner.”" By giving the agency chief discretion in determining the percentage
of costs that will determine the risk penalty, the Ohio statute allows for an accurate assessment of the risk assoctated with
drilling & particular well, Some wells are more likely to produce in paying quantities than others,™ and the Ohip scheme
allows the risk penalty imposed on & carried participant to reflect that reality. The other three states that are the focus of this
article do not allow the responsible agency such flexibility, but rather fix the percentage of the risk penalty as a matter of law.

Some compulsory pooling statutes provide that o working interest awner who clects not to participate in the drillimg and
operation of the well be provided with *S8 enumerated options or with options that are established by the agency before his
interest may be integrated with the interests of other owners in the drilling unit. Compulsory pooling statutes in Pennsylvania,
Mew York, and West Virginia all utilize this option approach.

Pennsylvania's compulsery poeling statute provides that a working interest owner who elects not 1o participate in the risk and
cost of the drilling and operation of a well may request that the commission’s integration order provide “just and equitable
alternatives whereby [the nonparticipating landowner] ... may elect tw surrender his leaschold interest to the participating
operators on some reasonable basis and for reasonable consideration.”” The Pennsylvania statute also allows the
nonparticipating owner 1o retain his working interest and “elect to participate in the drilling and operation, or operations, of
the well on & limited or carried basis.™™ In our hypothetical, under Pennsylvania law if Landowner X elects to participate on a
carried basis, Operator Co. is entitled 1o collect his share of production minus a one-eighth (1/B) rovally interest wntil the
market value of Landowner X's share of the production equals double the share of such costs attributed fo his interest.” Thus,
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the risk-penalty imposed on the carried working interest owner is 200% of his pro rata share of the costs of drlling and
aperation of the well,

Mew York™s compulsory pooling staiute also provides a non-leasing owner with the opportunity to choose among three
options when forced to pool.® Such owner may “elect to be integrated into the spacing unit as an inlegrsted participating
owner,. an integrated non-participating owner or an integrated royalty owner,”™ The statute defines @ participating owner as
“an owner who elects to participate in the initial well in a spacing unit, pays all costs associnted with participation and
complies with all of the requirements for participation.”™ An integrated non-paricipating owner @5 defined as “an owner who
elects to reimburse the well operator, out of production proceeds. for such owner's proportionate share of the actual well
costs of the initial well in a spacing unit and be subject to a risk penalty”™ of 200% of his share of well costs.*' An integrated
rayvalty owner is one who elects to “receive a rovalty equal to the lowest rovalty in an existing lease in the spacing unit, but
fi [ess than one<gighth,” and who has o oblization to pay any costs associated with the operation of the well and is insulated
from liabilites arising out of operation of the well™ If a nonparticipating owner fails to make an election within the
prescribed time period after receiving notice of the integration hearing, he becomes as integrated as a rovalty owner.®

The West Virginia compulsory pooling statute effectively provides the same options as the New York statute, bul imposes a
smaller risk penalty on 8 working interest owner who participates on a carried basis. It provides that the owner of a working
mierest who does nof elect to participate in the risk and cost of the drilling *5% of a deep well may elect either to surrender
such inderest or @ portton thereot to the participating owners on & reasonable hasis and for a reasonable consideration, or 1o
participate in the drilling on a limited or carried basis.™ If the nonparticipating owner clects the second option, the operator is
entitled to that owner's share of production bess o onc-eighth {1/8) rovalty interest until the market value of that share
amounis 1 double the owner's portion of the drilling costs Ga 200% risk penalty).

Cienerally, a pooling order must contain the costs associated with the drilling and operation of a well, Determining the cosis
mssociated with the drilling and operation of a well is a vital aspect of any compulsory pooling scheme, The compulsory
pooling statutes in Ohio, Pennsylvania, and West Virginia simply provide that if there is a dispute between the parries
regarding the costs associated with the drilling and operation of a well, the responsible agency will determine such costs.”
Mone of these three statutes are accompanied by regulations that enumerate the aspects of drilling and operation of a well that
should be considered in determining the costs artributable to a participating owner's share of production or to assessing a risk
penalty on a carried participant. Therefore, it appears that these agencics have broad discretion in determining such costs if' a
dispuie arises between the parties.

Mew York's compulsory pooling satute provides a ludry list of acrivities that the operator is entitbed to conduet on behalf
of an owner for which the owner will be responsible for his share of the costs related thereto,™ A Tand owner may object to
the inclusion or calculation of costs in an order proposed by the operator at the integration hearing, and the responsible
apgency will schedule a hearing 1o resalve the dispute.”

COMPULSORY POOLING, HORIZONTAL DRILLING, AND SUBSURFACE TRESPASS

Horizontal drilling presents unigue issues related to compalsory pooling. One major issue that arises from horizontal drilling
and compulsory pooling s whether a podling order allows horizontal wells to physically pass through the subsurface of
unleased land.

Consider a hypothetical scenario where a drilling company, Operator Co,, has obtained leases to the mineral rghts underlying
Blackacre and Whiteacre, Landowner X owns Greyacre, which is located between Blackacre and Whiteacre, Landowner X
refuses to lease Greyacre's mineral rights to Operator Co. Therefore, Operator Co, applied to the state for & force pooling
order that would include Grevacre, and the state issued the permit. Operator Co, then proceeds to drill a horizontal well that
physically traverses the subsurface of all three tracts of land. Landowner X realizes *60 that a portion of the horizonial well
physically traverses the subsurface of Greyacre and brings an action for common law subsurface trespass against Operator
Can

Under a typecal compulsory pooling statute, o well operator may not drill 8 well into the surface of an unleased landowner
without that [andowner’s conseni™ However, the typical compaulsory pooling statute only contemplates wertical drilling
operations. A vertical well only disturbs the subsurfuce of the land on which the surface operations take place. The rest of the

SR RRIEY ) e - VRGN FE I I b IR ]I FLREL T



COMPULSORY POOLING AND LINITIZATION IN THE..., 83 Pa. B.A, Q. 47

tracts making up the poobed unit merely have the oil or gas underlying the tract, which is part of the common source of
supply, drained from the subsurface, Otherwise, there is no physical disturbance 1o the subsurface of any of these pooled
tracts of land, A horizontal well, on the other hand, is likely to physically traverse the subsurface of multiple tracts of land
within the pooled unit.

The Supreme Court of North Dakota addressed this issue in Comsinerital Resoarces, fnc. v, Farrar Of Co. during the
relatively early years of horizontal drilling technology.® The court defined o subsurface trespass as “[t}he bottoming of a well
on the land of another without his consent,™ [t went on (o state, “Subsurface trespass results from the doilling of @ “slant” or
directional well, which may be intentional or inadvertent. Since subsurface trespass is as wrongful as surface respass, the
same liability attaches ™ This rule is o clarification of the rule of capture, However, the court hebd that the state, through its
police powers, has the authority to issue spacing and pooling orders that supersede the law of trespass.*

Applied to the hypothetical, Landowner X would be able to bring an action for subsurface trespass under the pure rule of
capture, However, compulsory pooling laws alter the rule of capture. Therefore, when the state issues # pooling order 1w
Operator Co. that inclodes Landowner X's tracl, the order supersedes the law of subsurface trespass and precludes
Landowner X from maintaining an action for trespass against iperator Co,

UNITIZATION SCHEMES IN THE MARCELLUS STATES

Mew Yaork, Ohio, Pennsylvania, and West Virginia all have statutes that address unitization in some form. The New York and
Ohio statutes are both applicable to the Marcellus Shale and provide the applicable state agency with substantial control over
the compulsory unitization scheme, The Pennsylvania and West Virginia statutes are not applicable to wells drilled into the
Marcellus Shale, and provide the applicable state agency with little to no control over the unitization scheme.

Mew York's compulsory unitization provisions are the latier portion of the same statwlory section as its compulsory poaling
provisions,” The unitization process begins when either the department or any interesied party calls for a hearing “to consider
the nieed for the operation as a unit as an entire pool or part thereof.™ If, afier the hearing, the depanment determines that
unit operation of the poal in *#1 question is “reasonably necessary to increase substantially the ultimate recovery of oil and
5™ in a cost effective manner, it must make such an order “upon terms and conditions that are just and reasonable.™ The
order must contain: (1) a description of the arca to be unitized (the “unit area™), (2) a “statement of the nature of the
operations contemplated,” (3) an allocation of gas produced from the unit area that is “saved,” meaning that it is not
“unavoidably lost,” nor is it “used in the conduct of operations,” 10 each separate tract owner encompassed by the unit area,
{4) the manner in which land owners investing in the unit operation will be compensated, (5) the manner in which the
“gxpenses of unit operations” will be charged to separate ract owners, (6) the manner in which owners who cannot afford an
upfront investment in the unit operation will be carried by other owners, (7} a “provision for the supervision and conduct of
the unit operations,” wherein each interested person has a voted weighted in proportion to the percentage of expenses of unit
operation chargeable to that individual, (8) the time of commencement, and the manner and circumstances under which unit
operations shall terminate, and (9) other appropriate provisions directed toward the “camying on of unit operations, and for
the protection and adjustment of correlative riglis,”™

A unitization order in New York does not become effective unless persons who will pay at least 60% of the cost of unit
operations under the order and 60% of the royalty interest owners within the unit area approve the plan for unit operations.”
An order may be amended in the same manner that it is initially issued. and will not require the consent of royalty owners so
long as their inerests remain unaffected.® Unanimous consent is required if the amendment changes the allocation of gas
produced from the unit ares.™ The depanment may not issee an order that abrogates contrscts or prior orders afTecting the
rights of interesied parties."™

Cthin's statutory provisions for compulsory unitization are afmost identical 1o those in the New York statute. One difference
i that in Ohio, only owners of at least 65% of the land overlying the pool, along with the applicable state agency. may apply
for & unitization hearing."' rather than “any interested person,” as provided for in the New York statute. The enly other
significant difference is that an erder must be approved by owners that will be required 1o pay a1 least 63% of the cost of unit
production and by the royalty or fee owners of at least 65% of the ncreage within the unit area,"™

West Virginia's compulsory unitization scheme is an indivisible part of its compulsory pooling process. As described above.
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once a discovery well penctrates a pool of gas, the operator of that well or any operator of lands “directly and immediately
affected by the drilling” of the well may file an application with the state agency (o establish drilling units over the entire
pool, not just a single drilling unit,"' However, filing this application is merely discretionary.™ |f the agency decides that it
*&2 should establish drilling units over the pool, those units must typically be of “approximately uniform size and shape.™™*
When determining whether 1o establish drilling units over a pool, the agency must consider: (1) the “surface topography and
property lines” of lands overlying the pool, (2) any existing or proposed well spacing plan for the pool, (3) the depth of
production, (4} the “nature and character of the producing formation,” and whether it is producing gas, oil, or both, (35) the
“meximum area that may be drained efficiently and economically by one deep well,” and (6) any other data of “probative
value” to determine the proper dimensions ot drilling units overlying the pool."™ The order establishing drilling units must
cover “all lands determined or believed 1o be underlaid by such pool,” and e agency may amend is order if it subsequently
determines that certain lands should be included in or excluded from the order,"

Pennsy|vania does not have a statute that provides for compulsory unitization. 1t does. however, have 8 statute that insulates
voluntary agreements between “lessees or other owners of oil and gas rights™ entered into for the purpose of “bringing sbout
the unitized development or operation of such properties” from challenges based on Pennsylvania statutes prohibiting
apreements “in restraind of trade or commernce,”™"

COMPULSORY POOLING AND UNITIZATION, THE PENNSYLVANIA CONSTITUTION-KELG v, CFTY € F
NEW LONINY, AND THE PROPERTY RIGHTS PROTECTION ACT

Some harriers may exist o enforcing compulsery pooling and unitization legislation in Pennsylvania if it is not drafied
carefully. Compulsory pooling and unitization laws effectively grant a private power of eminent domain; the state exercises
i= police power o take an interest in private property for private use. On its face, such action appears to violste the tokings
clauses of both the federal and the Pennsylvania Constitution. Nonetheless, state courts have uniformly upheld the
constitutionality of these tyvpes of laws.™

The Pennsylvania Supreme Court has refied in pan on Article L Section 27 of the Pennsylvani Constitution as authority for
govenment regulation in deciding whether such regulation effectuates an unconstitutional taking. This constitutional
amendment, adopted by the Pennsylvania General Assembly and ratified by Pennsylvinia voters in 1971 siates:

The people have n right to clean nir, pure water, and the preservation of the natural, scenic, historic and

aesthetic values of the environment Pennsylvania’s public natural resoarces are the common progerty of

all the people, including generations yet to come. As trustee of these resources, the Commonwealth shall

conserve and maintain them for the benefit of all people. '

In Ulridred Artlsts Theater Clroult, Ine, v, ity of Philadafpfia, the Court reversed itself in a cose reparding the City of
Phitadelphia’s enactment of an historic preservation ordinance that would have restricted a motion picture theser owner's
pbility to *63 alier both the imterior and exterior of the historic theater'" The Court initially held that the srdinance
constituted a regulatory takimg on the grounds that the Pennsylvania Constitution may provide greater proteciion [or the
rights of s citizens than the minimum levels eatablished by the Tederal constitution,'™ 1t distinguished the case from the LLS,
Supreme Court’s Pemr Central™ analysis on the grounds that, under itz own constitution, Pennsylvania had never recognised
mere “aesthetic reasons or the stabilization of economic valiees™ as valid exercises of the police power.'™

Prior to granting an appeal to the City of Philadelphia on the case, the Supreme Court decided Compromesalih v. Edmunids, in
which Justice Cappy, writing Tor the majority, developed a four-part framework (o be applied when a court decides whether
the Pennsylvania Constitution provides broader protection for the rights of its citizens than the minimum standard set by the
118, Constitution.'” Litignnts asserting greater rights under the Pennsylvanin Constitution must brief and analyze at least the
following factors: (1) the text of the Pennsylvania constitutionsl provision, (23 the history of the provision, ncleding
Pennsylvania case law, {33 related case law from other states. and {4 policy considerarions, including unigque swes of state
and local concern, and applicability within Pennsylvania jurisprudence. '™

A mere nine months after its decision in Edwamds, the Supreme Count reversed its earlier decision in Unired Artists, in part
finding that Article I, Section 27 “reflects a state policy encouraging the preservation of historic and aesthetic respuroes."™"
The Court concleded that “the designation of a privately owned building as historic without the consent of the owner 15 not a
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taking under the constitution of this Commonwealth,™

The fourth prong of the Edmumds analysis would provide an even stronger argument that Article I, Section 27 acts as
authority for compulsory pooling and unitization legislation against a claim that such legislation i3 the equivatent of an
unconstitutional taking under the Pennsylvania Constitution than in Umited Artiss, In the context of natural gas drilling in the
Marcellus Shale, not only does Article |, Section 27 declare an explicit state policy of conservation of natural rescurces and
establish the right to, inrer alia, clean water, but the sheer volume of natural gas underlying the lands of the Commaonwezlth
and the widespread drilling taking place to produce it are “unique issues of state and local concern.™

However, a series of developments subsequent to the Supreme Count’s decision in Uinited Ariists pose further problems. for
the validity of petential compulsory pooling and unitization legistation, In Kelo v, City of New London,' " the LS. Supreme
Court upheld the constitutionality of the condemnation of private property (blighted neighborhood) that was then conveyed o
another private owner for the stated purpose of “economic development” within the confines of a city's integrated
development plan, The Court justified its ruling by asserting that the economic development “satisfTies] *64 | the public use
requirement of the Fifth Amendment”™ if “future use by the public” is the purpose of the tuking."™ 11 also stated that cconomic
development “will often benefit individual private parties,™" but that “[tfhe public end may be as well or beter served
through an agency of private enterprise than throagh a department of govemment.™ "

I Court, however, qualified the effect of its decision, It added & staternent of poarticular relevance to subsequent events in
PennisyIvania. In the final paragraph of the majority opinion, the Court stated:
We emphasize that nothing in our opinion precludes any State from placing further restrictions on its
excrcise of the takings power, Indeed, many States already impose “public use” requirements that are
stricter than the federal baseline. Some of these reguirements have been established ns @ matter of state
constitutional kaw, while others sre expressed in stale eminent domain statutes that carefully limit the

grounds upon which takings may be exercised.”"'

In response to this decision, the Pennsylvania General Assembly passed the Property Rights Protection Act (PRPA} in
2006." The statute prohibits “the exercise by any condemnor of the power of eminent domain to take private property in
arder o use it for private enterprise.™ " Section 204(h)(2) provides exceptions (o the peneral rule, where the taken property &
“transferred or leased to: (i) [a] public wtlity or railroad as defined in 66 PoC.S. §102 (relating to definitions)., (if} [a]
common carrier, (iif) [a] private enterprise that occupies an incidental area within a public project, such #s retail space, office
space, restaurant and food service facility or similar incidental area.” Pursuant to 66 P.5. 102, the term “public utility does
not in-clide” [alny producer of natural gas not engaged in distributing such gas directly 1o the public for
compensation Therefore, most applications of any future compulsory pooling and unitization legislation in Pennsylvania
would be subject to the resirictions imposed by the PRPA,

The General Assembly must address the PRPA when it enacts compulsory pooling and unitization legislation. It need not
completely include private natural gas producers in the definition of “public utilities,” which are exempt from the Act. It must
only amend the Act to the extent necessary to carve out an exemption for the specific provisions of compulsory pooling
lepislation that would otherwise be inconsistent with the PRPA.

Generally, compulsory pooling and unitization legislation should expressly state its purpose to implement Article 1, Section
27. Such a stated purpose will assist courts interpreting the statute and provide constitutional auwthority for agency decisions
under the statute if those decisions are challenged on other constitutional grounds, such as & takings claim.'™ 1F it takes the
form of un amendment (o the Ol and Gas Act. that purpose will anach to the new provisions since the 0il and Gas Act
expresses that purpose in i existing form, "™

*68 Moreover, 1o alleviate the concemns of landowners that they will be forced to lease their land to drilling companies,
compulsory pooling legislation can be drafied to require that a substantial majority of land within a proposed pooled unit be
voluntarily leased before the state will issue a pooling order, It can also, if necessary, require that drilling companies make a
“good faith effort” to enter into voluntary pooling agreements with landowners before their interests can be forced pooled.™
Finally. the statute can provide that no surface operations may occur on a wact pooled by an order absent the consent of the
owier of that fract,'™
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CONCLUSION

Adopting a compulsory pooling and unitization scheme applicable to the Marcellus Shale is not currently at the forefront of
Pennsylvania's legislative agenda. Yet. compulsory pooling and unitization represents an opportunity for the General
Assembly to effectively provide well operators with the ability to efficiently produce natural gas from a common seurce of
supply absent voluntary agreements with all affected landowners while protecting the correlative rights of all landowners.

Effective compulsery pooling legislation should allow for predictable outcomes resulting from pooling orders. Thevefore, it
should limit agency discretion by requiring the responsible agency to issue o pooling order if all statutory application
requiremnents are met'™ 1t should alse enamerate a list of activities that the well operator is entithed to conduct on behall of an
unleased, working interest owner for which the owner will be responsible for paying his share of the costs related thereto, as
Mew York has done. ™!

Pennsylvania's compulsory pooling statute must also address the problem of the non-consenting, non-paricipating landowner
and ensure that & well operator is compensated for the risk and cost of drilling. Whether the legislature adopts a pure risk-
penalty approach or an option approach to determing the cosis awed by the nen-participating working interest owner to the
well operator, it should look 1o Ohio’s appronch, which allows for an assessment of the actunl risk involved in a given
drilling operation, rather than imposing a risk-peoalty that is set as a maoger of Bw, '™

Any compulsory pooling legislation in Pennsylvania must amend the Property Rights Protection Act to exempt compulsory
pooling from its prohibition on the exercise of “eminent domain to take private property in order to wse it for private
enterprise.”'™ It should also expressly state its purpose to implement Article 1, Section 27 of the Pennsylvania Constitution.
Such a stated purpose will assist courts interpreting the statute and provide constitutional authority for agency decisions
under the statute if those decisions are challenged on other constinutional groands, such as a takings claim.™

*G6 Finally, Pennsylvanin's compulsory pooling law must necessarily address the concerns of landowners who fear that they
will be forced to lease their land against thelr will. To achieve this objective, the law may require that a substantial majority
of land within & proposed pooled unit be voluntarily leased before the state will issue a pooling order. It can also, if
necessary, require that drilling companies make a “good faith effort™ to enter into voluntary pooling agreements with
lnndowners before their interests can be forced pooled. Finally, the statute can provide that no surface operations miny oceur
on & tract ponled by an order abzent the comsent of the owner of that tract.'™

While compulsory pooling and unitization has struggled to gain traction in the Pennsylvania General Assembly, it is
important that proponents of cnacting such a scheme into law continue to inform legislators and their constituents on the
benefits that effective pooling legislation could provide to all mvolved parties. Pooling opponents denide the concept with
conjectural arguments about encroaching on private property rights. However, compulsory pooling has consistently proven to
be the best mechanism for protecting the interests of all landowners and the energy industry alike, ss well as a means of
addressing certain environmental concerns related to oil and gas dnlling. By revealing the successes of other states to the
citizens of Pennsylvania and their representatives, pooling advocates can succeed in bringing the benefits of compulsory
pooling to the Commonwealth,
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