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LAUREL MOUNTAIN MIDSTREAM OPERATING, €

LLC, =

Intervenor.
OPINION

“Underlying this action is the state of law in the Commonwealth
of Pennsylvania regarding the exploitation and recovery of natural gas in
the geological formation known as the Marcellus Shale Formation
relative to environmental and habitability concerns of those living in such

— areas. As{averyone] acknowledges, the state of the1aw Is in flux.” ION

Geophysical v. Hempfield Tp. (USDC WD Pal 2014, sllp opinion, Maurice
Cohill, J.)

This case concerns the zoning approval granted July 2, 2010 by the
Fayette County Zoning Hearing Board by Resolution 10-20 for a “special
exception” use for a “public/private works facility”—specifically natural gas.
compressing and processing e‘quipment—In an A-1 (agricultural) zone in

Springhill Township. The named Appellants (hereinafter “Bezjaks”) own
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approximately 65 acres off Hope Hollow Road that is immediately adjacent to the
“special exception” property now leased and controlied by Laurel Mountain
Midotream Operatin, LLC (horeinafter “Laurel”). The Appellant’s principal
complaint at this time is that Laurel’s use is not properly classified as a
“public/private works facility,” but the Bezjaks olao assert significant issues
involving the procedures followed.

' "This mdtter has beeh pending Tor soms tine based onquestions — -~ —————
concerning the possible applicability of Act 13 of 2012 to the iostant “natural gas
compressor station.” If that section applied, it would have rendered the within
matter moot as a practical matter because that statute would have preempted
locol zoning authority ovor the future sifing of gas comproosion and processing
facilities in agriculturol zones, and would have imposed Ia standard set of |
setbacks arid decibel limits.

Notably, with respect to newly defined “nafural gas comprossor
‘'stations” and “natural gas processing plant” facilities, the 'stat'ute would have
required a setback of .750 jgf}“‘trom tho nearost existing buildmg or 200 foet from
the nearest lot line, whichever i is greater, unloss waived by the owner of the .. |
building or adjoming lot”; and imposed a decibel limit at the nearest property line
: of 60 decibels, 58 Pa.C.S. §3304(b)(7) & (8). The Zoning Hearing Board decision In
this case did not anticipate or contam any of those conditions in any form—and

the within permitted facllity is well withm 200 feet of the Appellant’s property line,

and emits noise woll in excess of 60 decibels at their property line.



Those questions about Act 13 were answered in part by the
long-anticipated Pennsylvania Supreme Court decision issued December
19, 2613 (argued October 17, 2012) which finally held the relevant portions
of that statute (specifically including 58 Pa.C.S. §3304(b)(7) & (8)) to 59

unconstitutional insofar as they improperly preempt local zoning as a

method of environmental protection. As a result, this Court must decide

“whether 6r not the ZoAlng Haaring Board’s decision was valid or not based

only on the law in existence at that time.

BACKGROUND

There are a varisty of procedural questions regarding the
timeliness of actlon by both sides, and whether or not various actions were
inadequate to preserve issues for review by the court Both sides have
followed procedures that fall far short of ideal, with Laurel Mountain
Midstream building two-thirds of the within facility first, without arjy zoning
approvals, and applying for approval ﬁve years Iatsr only because they
wanted to add a thrrd compressor and its accompanymg processmg .
squrpmsnt; and with the appellants accused of filing an appeal without
reciting sufficiently specific grounds. In addition, it is alleged that the
principal substantive ground now argued by the Appellants was finally
waived because it was not first argued before the Zoning Hearing Board.
The court must first dotermine if any of those procedural flaws are

dispositive.



If not resolved on procedural default grounds, the major issue
recited by the appellants is whether the facility that was built was correctly
categorized by the zoning hearing board as a “public/private wo_l_'_ks
facility,” or whether it is incorrectly categorized and/or a facility that fits
none of the definitions currently in the zoning ordinance. If incorrectly
categorized and/or a use that fits nohe of the ordinance definitions, then

the court will have to MMWW“W

It is.indisputable that the primary purpose of the facility is to

- e .

cdmpress locally pfoducad natural gas (that is piped in at a relatively low
pressure) to a si_gniflcantly highe_r pressure that will allow it to be sold, |
injected into interstate pipelines and transmitted for use in other areas.
Counsel for the Bezjaks asserts that the facility should be considered to be |
a “petroleum, tgr and bitumen processing, storage and sales” use, based
on the fact that the facility removes sand, water and liquid petroleum
byproducp as part of the compression brocess. The Fayette County
Zoning Or&ihance_ defihbs tﬁ.at use as “A facility that serves to refine
é;ctracted oil into produ;t; vfbr u;; i;l th; ;ixéfket or serves té tavmpora-rily |
hold for storage for the purpose of selling the product.” §1000-108.

The Court specifically asked the parties to cite any case or
other authorlty to indicate whether a particular “use” can qualify under two |
dlfferent ordinance definitions in the Fayette County Zoning' Ordinance, or

whether the ordinance must be interpreted as creating inutually exclusive

use categories. This question turns out to be irrelevant, since the use
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clearly does not fit the definition of “petroleum, tar and bitumen
processing, storage and sales.” Although both products are “fugacious”
unlike solid minerals, and although both are produced from drilled wells,
there is a well-recognized dichotomy between gas and oil in Pennsylvania
law based on the basic fact that “oil” is normally a liquid and “natural gas”
is normally a gas. It is indisputable that the facility at issue compressés
" gas, and only generates ¥'8mall amount of Tiquid :h"yar'ocai'bii'hs asa
byproduct of that principa! process. So the only remaining substantive
issue is whether or not the facility qualifies under the Fayette Couﬁty
Zoning Ordinance as a “public/private works facility.”

The question of potentially equal consequence is whether or}
not the procedural issues allow thfs court to even consider that

substantive Issue.

PROCEDURAL ISSUES

Errors in procedure asserted against the grant of Laurel's Zoning
Approval (Resolution ‘1 0-20) include the following: T
1. | Failure to obtain permits between the lease signed in January of 2005 and
the installation of the first two compressors with aécompanying.equipmént.
2. Listing the zoning of thé property as “Commercial” on the original typed
permit application, an error that was corrected with a felt tip pen by adding “A-
1"—without any explanation on record—at some point before notices were sent

out for the Zoning Hearing Board’s hearing of May 26, 2010. “Commercial” was
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never crossed out, so the purpose of having both entries was potentially
confusing. Moreover, the application lists “public/private works facility” twice in
parentheses as one of several uses desired, and as one of the reasons for
granting a Special Exception, but it is never identified as the particular defined
Special Exception that is being applied for, No ordinance sections or deﬁnitions
are set forth or referenced. |
3. Failure of thetuningﬂtmmmmymﬁfyﬁm T
decision, with Bezjaks learning of Resolution 10-20 (due to the_ diligqnce of their
counsel) only two days before the appeal period expired.
4. . Laurel continues to operate thé facility despite enforcament notices issued
and outstanding, and has operated it to its economic benefit since an unknown
date after the loase was signed in January of 2005.

Errors in procedure asserted against the Bezjaks and in support of
affirming Resolution 10-20:
1. | »Failure to assert the claim that the use is not a “public/private works
facility" before the Zaning.Hearing Board.
2. Fallure to present expert testlmony before the Zonmg Hoarlng Board to
establish that the use would cause specific harm to the public’s health, safety
and general welfare.
3. Failure to specifically list the claim that the use is not a “public/private |
works facility” in the appeal filed at the last second due to the lqék of statutorily
required notice of the enéry of the decision. | | |

The COuft has reviewed all of the facts and circumstances of record,
p )




and has concluded that justice requires that all of the procedufal defects be set
aside and disregarded as a basis for deciding the issues in this case.

§908 of the Municipalities Planning Code (53 P.S. §19908) governs |
the procedure for hearings by the Zoning Hearing Board. it provides, inter alia,
that the Zoning Hearing Board must hold a first hearing on an application within
60 days of the application’s filing. Subsequent hearings must take place within 45

‘days of the prétediig hearing, and flfe"’a“pb“ﬁé‘aﬁti Is entitléd té n6‘lés§ ‘than seven
hours of hearing time within 100 days of the first hearing, and must complete its
presentation within that time. Parties opposed to the application must complete
fheir presentation within 100 days of the first hearing held after completion of the
applicant's case. The Zoning Hearing Board ﬁust render a decision within 45
days of the last hearing. The Board is required to send notice of the entry of the |
decision to all persons who have “filed their name and address” with the Board,
which notice is to be sent not later than “the day fbllowing its date.”

in this case, the application is dated April 12, 2010. The only |

documented notice of the hearing was sent to the apbiiolnt on May 13, 2010, and

there is a list of neighbor's addresses with check marks—which list includes the

Bezjaks. The single hearing was held on May 26, 2010, 44 days after the

| application, and less than two weeké after notice was sent to the neighbors; The
decision is dated July 2, 2010, although there was no Zoning Hearing Board
meeting or hearing noticed or advertised in the interim. Notice of the decision
was never mailed to’Bezjaks or their counsel, both »of whom signed the

attendance sheet circulated at the hearing. There was no column on the sheet for
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addresses, but Bezjak’s address was already in the file from the hearing notice,
and counsel’s address is readily ascertainable from local directories. As noted
above, Bezjaks’ counsel learned of the decision by inquiring about it at the - -
Zoning office and was informed of its entry just two déys béfo_ro the appeal period
was scheduled to expire. |

During thé hearing, the Bezjak witness made numerous remarks
relevant to the timing of the earing amd decisiom— ~—~- —~— -~~~ .

1. quéstioning whether the hearing was for a rezoning (Tr. 73)

2. “I'd like to know the distance between the Md. if 'm notjumpiﬁg-
tHe gun. What's t'he distance betwaeen the two properties? (Tr. 75) (in fact the
distance is only few feet); | |

| 3. “Pm concerned about all the environmental aspects of it. ... And
I’rh concerned about all the environmental: the noise, vegetation, contamination
of the water.” (Tr. 76);

. 4. "Yes, I'm sure there could be some danger, whether it's fire or
explosion or whatever it may.be, L don’t know what all the aspects that come ‘wi.thv
this. | don’t know the.size of it, the magnitude of it. ... You know, I thought it , |
was going to be the way it was and left alone; but if you're going to expand it, |
think | should kpow what's going to come down the pike, if it's coming to me.”

(Tr. 77);

5.“I'd like to see them reject this until we do a further study to see

what we can do about this. ... | think you d put this on hold until we figure

this thing out totajly. And | mean all aspects, environmentally, my financial
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position, and what I'm going to do with my property, how is it going to affect me
down the road 20 years from now, how it's going to affect the community, how -
it's going to affect the County. It's going to affect all of us. That's my point of
view, I'm asking you to put it on hold.” (emphasis supplied) (Tr. 78).

To be sure, counsel did not request an additional hearing or a
continuance—but rieither did the Board deliberate and decide, slmply moving to
“take o'uf 45 days.'" No additionalhearings or meetings were officially held.

So from the Bezjak perspective, they had less than two weeks to
prepare for a hearing against the combany that had been operating a facility
within mere feet of the Bezjak property for more than fiVe years, and. they are
faulted for not ha\)ing arranged for expert testimony to contradlct't'estimony and
exhibits that they had no prior knoWledge of within minutes “aftler they were
presented. Further, despite appearing and entering their appearances, they
obtained through their own efforts only two days notice before the.' appeal period
was to expire within which to set forth their specific objections, and they are
fauited for not beln{g sufﬂel’ervotly‘ specific in the grounds: for appeal they then |
presented. Meantime, Ladrel has continued to take econorﬁlc advantagé c;f the-
facility.

For all of the above reasons, the Court concludes that procedural
q,efaults havg occurred, but it would be unjust to decide this matter based on
procedural defauit where the applicant has benefitted without cost and the
appellants have suffered loss without sufficlent time or any fair opportunityto

present their objections. There is plenty of fault to go around—it is only fair to
9



address the merits of the issue raised.

SUBSTANTIVE ISSUE

| As noted above, the main substantive issue is whether or not fhe
compressbr station mqets the Fayette County Zoning Ordinance’s 2010 definition
of “publ'lclprivata works facility.” Thatb use definition was modified by the Fayette
County Commlssloners in Resolution 09-04-23-16 on April 23, 2009. Up until that

T g —————y o Laine SRR

time, vurtually the same deﬂned use was captioned “Public Service Faclhty " (The

definition was changed only by changing the word “governmental” to
“government,” a change that may have been inadvertent.) With but one
exception, both definitions read as follows:

“The erection, construction, alteration, operation or
maintenance of buildings, power plants or substations, water
treatment plants or pumping stations; sewage disposal or pumping
plants and other similar public service structures by a utility,
whether publicly or privately owned, or by a municipal or other
government[al] agency, including the furnishing of electrical, gas,

~ communication, water supply and sewage disposal uses.”

Bezjaks’ counsel argues tbat«thh. lmp![« di-rectly that the facility
operator “furn_ishihg” gas must necessarily be furnishing gas in the immediate
“neighborhood of the facility, and that can be the only reason that such
“public/private works facilities” Special Exception is'permitted in ait zones. No
authority for that inference IS cited.

. Bezjaks also afgue that Laurel does not qhalify as a “public utility”

under the PUC laws, but cite no authority that incorporates that definition into the

10




Fayette County Zoning Ordinance.

On the contrary, there are several possible reasons for permitting
“public/private works facilities” in all zones—such as the instant compressor
station having to be located somewhere between the wells it services and the
pipeline it supplies. In addition, the Fayette County definition expressly provides
that it applies to “private” utilities, not just “public” utilities, clearly |
demthtfﬁii’h“g tﬁ”at’”tﬁ'e' PUC definition’has no‘application.” -~ Ce

The Laurel facility clearly is similar to an electrical substation or
water or sewage pumping station. The definition cleafly includes “gas” as ohe of
the products covered. And that “gas” is “furnished” to some members of the
“public” albeit membefs of the public af some significant distance away. The
- Laurel facility clearly fits the literal definition in the Ordinance. There is no reason
to stretch to other laws to define the term when it contains no relevant ambiguity.

So, on the primary substantive issue, it is clear that the applied for
use does fit the ordinance definition.

FURTHER PROCEEDINGS

Since the Laurel facility éomplies with the literal terrhs of tll\‘a:’jZonin'g - :
Ordinance, the burden shifts to any party opposing the use to show a specific
threat to the public health, safety and general welfare as a result of the use. In
that event, the Zoning Hearing Board has discretion to attach conditions to the
approval, if such conditions can remedy such threats. At the May‘26, 2010 Zoning
Hearihg Board hearing, Bezjaks’ did not present any such showing.

However, for the reasons recited above, the Court finds that Bezjaks
11



did not have a fair and reasonable opportunity to respond to the presentation
~ made by Laurel on May 26, 2010. Less than two v'veoks-_n,etice of the hearing, only
minutes to respond to eXpert testimony and exhibits, justified confusion about
wheth'er the\h,earin.g concerned a rezoning, justified confusion about what ,
“gpecial exceptlon".was Belng sought, a decision without any additional |
scheduled meeting or hearing of the Zoning Hearing Board, and Improper late
‘“last minute” notice of the ammmm o
presenting a reasoned opposition to the application.

.By contrast, this Court was recently réversed. by the Commonwealth
Court in the case of PPM Atlantic Renewable v. Fayette County Zoning‘ Hearing '
Board (1431 C.D. 2010) where this court merely reduced setbacks and noise |
limitations from those imposed by this same Zoning Hearing B_éard for a use
(wind power) that is arguably considerably safer and qu'ieter than that at issue
here—but the instant use has no imposed setback requifemqnts or specific noise
limitations at aII The héﬁrings iﬁ that mattar went on for quite a long time-;
nothing was ramroddgd th;ough ina slngle meeting with Iess than two, weeks-
notu; Itis imposslble to reconcile the disparate treatment of these two special
exception uses.

For all of the above reasons, the Court concludes that the only just
and appropriate result is to remand the within matter to thé Zoning Hearing Boérd
to allow Bezjaks to resume the hearing that terminated on May 26,2010, and to

allow them time to present any evidence in favor of conditions that should be

attached to any approval of the applied for Special Exception. The Pennsylvan'ia
12



Legislature and Governor evidently felt that a 200 foot setback from the nearest
property line was generally appropriate, and that a noise limitation of 60 decibels
at the nearest property line was also appropriate—unless waived in writing by the
adjacent landowner. The fact that that statute unconstitutionally infringes on the
local government’s ability to protect the environment for its citizens doesn’t mean
that there is no logical basis for such conditions. But conditions can only be
"imposed B‘a‘!ﬁﬂ”&ﬁ"&iﬂd@ﬁé’e in"thls ¢as®; arid there may or may not be any such
evidence after the remanded hearing or hearings conclude.
WHEREFORE, the within matter is hereby REMANDED TO THE

ZONING HEARING BOARD for further proceedings not inconsistent with this |

Opinion.

~ ATTEST: STEVE P. LESKINEN, JUDGE
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13



